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1 The copy of this order in original is granted free of charge for the use of the person to
whom it is issued.
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2 Any Person aggrieved by this order can file an Appeal against this order to CESTAT,
West Regional Bench, 34, P D'Mello Road, Masjid (East), Mumbai - 400009 addressed to the
Assistant Registrar of the said Tribunal under Section 129 A of the Customs Act, 1962.
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3. Main points in relation to filing an appeal:-
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Form - Form No. CA3 in quadruplicate and four copies of the order appealed against
(at least one of which should be certified copy).
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Time Limit - Within 3 months from the date of communication of this order.
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(@) Rs. One Thousand - Where amount of duty & interest demanded & penalty imposed is

Rs. 5 Lakh or less.
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“(b) Rs. Five Thousand - Where amount of duty & interest demanded & penalty imposed is
more than Rs. 5 Lakh but not exceeding Rs. 50 Lakh.
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(,C) Rs. Ten Thousand - Where amount of duty & interest demanded & penalty imposed is
more than Rs. 50 Lakh.
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Mode of Payment - A crossed Bank draft, in favor of the Asstt. Registrar, CESTAT, Mumbai
payable at Mumbai from a nationalized Bank.
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General - For the provision of law & from as referred to above & other related matters,
Customs Act, 1962, Customs (Appeal) Rules, 1982, Customs, Excise and
Service Tax Appellate Tribunal (Procedure) Rules, 1982 may be referred.
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4. Any pe son desirous of appealing against this order shall, pending the appeal, deposit
7.5% of duty demanded or penalty levied therein and produce proof of such payment along with
the appeal, faiing which the appeal is liable to be rejected for non-compliance with the
provisions of Se¢ction 129E of the Customs Act 1962.
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F.No. S/ 10-77/2023-24/Commr./NS-V/CAC/INCH
SCN No. 663/2023-24/Commr/Gr.VA/CAC/JNCH dtd. 16.06.2023

Subject: Adjudication of Show Cause Notice No. 663/2023-24/COMMR/GR.VA/CAC/
JNCH dated 16.06.2023 issued to M/s. Best IT World India Private Limited (IEC-
300055536) — reg.

1. BRIEF FACTS OF THE CASE

1.1 It is stated in the Show Cause Notice (SCN) No. 663/2023-24/COMMR/GR.VA/CAC/
JNCH dated 16.06.2023 that on the basis of the Alert Circular No. 01/2018 issued by the Audit
Commissioner of Delhi, on the issue of “Short Levy of Customs Duty” by way of claiming
ineligible benefits of Customs Notification No. 57/2017-Cus. dated 30.06.2017 (as amended by
Notfn. No. 22/2018-Cus. dated 02.02.18), data pertaining to imports under CTH 8518 made by
various importers through JINCH (INNSA1) was analysed in detail. It was observed that M/s. Best
IT World India Private Limited (IEC-300055536) having address as 87 Mistry Indl. Complex
MIDC, Cross Road A, Andheri East, Mumbai, Maharashtra-400093, had imported goods with
description as “Headset or earphone or headphone” as detailed in Annexure- ‘A’ to the subject

SCN. The imported goods attracted Basic Customs Duty (BCD) @ 15%.

12  As per the SCN, the following is relevant extract of Customs Notification No. 57/2017-
Cus. dated 30.06.2017 (as amended by Notfn. No. 22/2018-Cus. dated 02.02.18):

S. Notfn. Chapter or Description of goods Standard |Condition
No. Heading or Rate No.
Subheading (Notfn.)
or
tariff item

18 |Notfn. 57/2017-Cus. 8518 All goods other than the 10% -

dated 30.06.2017 following Parts of cellular

(as amended by Mobile phones

Nifn.22/2018-Cus. i. Speakers &

dated 02.02.2018) ii. Wired Headsets

iii. Receiver

1.3 As per the SCN, consequent upon the above notifications, it is amply clear that Sr. No. 18
of Customs Notification No. 57/2017-Cus. dated 30.06.2017 (as amended by Notfn. No. 22/2018-
Cus. dated 02.02.2018) applies to all goods other than the following parts of cellular mobile
phones:

i. Speakers &

ii. Wired Headsets

ili. Receiver

Therefore, the imported goods being Headset or earphone or headphone do not qualify for
the exemption of BCD under Sr. No. 18 of Customs Notification No. 57/2017-Cus. dated
30.06.2017 (as amended by Notfn. No. 22/2018-Cus. dated 02.02.2018).
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SCN No. 663/2023-24/Commr/Gr.VA/CAC/INCH dtd. 16.06.2023

1.3.1 The total assessable value of the B/E items so imported was %10,26,79,366/- and it
appeared that a short levy of BCD amounting to 66,63,891/- (as detailed in Annexure-‘A’ to the

subject SCN) was recoverable from the importer along with applicable interest and penalty.

1.4  In view of the above, Consultative letter was issued to importer to clarify the issue raised
by the department and if agreed to the observation / finding of the department, the importer was
advised to pay the differential duty along with applicable interest and penalty. However, no reply

or submission was given by the importer in this regard.

1.5  As per the SCN, the relevant legal provisions for recovery of duty that appeared to have

been evaded are reproduced here:

1.5.1 After the introduction of self-assessment vide Finance Act, 2011, the onus is on the
importer to make true and correct declaration in all aspects including classification and calculation
of duty, but in the instant case the subject goods have been mis-classified and duty amount has not

been paid correctly.

1.5.2 Further, the extracts of the following relevant provisions of the Customs Act, 1962 for the
time being in force relating to import of goods, recovery of duties, liability of the goods to
confiscation and the persons concerned to penalty for improper importation, were mentioned in

the subject SCN. The same are not reproduced in this Order-in-Original for the sake of brevity:

e Section 17 - Assessment of duty.

e Section 28 - Recovery of duties not levied or not paid or short-levied or short-paid or
erroneously refunded.

e Section 46 - Entry of goods on importation.

e Section 111(m) - Confiscation of improperly imported goods, etc.

e Section 112 - Penalty for improper importation of goods etc.

e Section 114A - Penalty for short-levy or non-levy of duty in certain cases.

1.6  As per the SCN, whereas, consequent upon amendment to the Section 17 of the Customs
Act, 1962 vide Finance Act, 2011, 'Self-assessment' has been introduced in customs clearance.
Section 17 of the Customs Act, effective from 08.04.2011 [CBEC's (now CBIC) Circular No.
17/2011 dated 08.04.2011] provides for self-assessment of duty on imported goods by the Importer
himself by filing a bill of entry, in the electronic form. Section 46 of the Customs Act, 1962 makes
it mandatory for the Importer to make entry for the imported goods by presenting a bill of entry
electronically to the proper officer. As per Regulation 4 of the Bill of Entry (Electronic
Declaration) Regulation, 2011 (issued under Section 157 read with Section 46 of the Customs Act,
1962), the bill of entry shall be deemed to have been filed and self-assessment of duty completed
when, after entry of the electronic declaration (which is defined as particulars relating to the

imported goods that are entered in the Indian Customs Electronic Data Interchange System) in the
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SCN No. 663/2023-24/Commr/Gr.VA/CAC/JNCH dtd. 16.06.2023

Indian Customs Electronic Data Interchange System either through ICEGATE or by way of data
entry through the service centre, a bill of entry number is generated by the Indian Customs
Electronic Data Interchange System for the said declaration. Thus, under self-assessment, it is the
Importer who has to ensure that he declares the correct classification, applicable rate of duty, value,
benefit of exemption notifications claimed, if any, in respect of the imported goods while
presenting the bill of entry. Thus, with the introduction of self-assessment by amendments to
Section 17, since 08.04.2011, it is the added and enhanced responsibility of the Importer to declare
the correct description, value, notification, etc. and to correctly classify, determine and pay the

duty applicable in respect of the imported goods.

1.7  Therefore, in view of the above facts, it appeared that the importer had deliberately not
paid the duty by wilful mis-statement as it was his duty to declare correct applicable rate of duty
in the entry made under Section 46 of the Customs Act, 1962, and thereby had attempted to take
undue benefit amounting to ¥66,63,891/- (as detailed in Annexure-‘A’ to the subject SCN).
Therefore, the differential duty, so not paid, is liable for recovery from the importer under Section
28(4) of the Customs Act, 1962 by invoking extended period of limitation, along with applicable
interest at the applicable rate under Section 28AA of the Customs Act, 1962 for their acts of

omission/commission.

1.8  Section 111(m) of Customs Act, 1962 provides for confiscation of the goods if any goods
exempted, subject to any condition, from duty or any prohibition in respect of the import thereof
under this Act or any other law for the time being in force, in respect of which condition is not

observed unless the non-observance of the condition was sanctioned by the proper officer.

1.9 It appeared that the importer had failed to comply with the conditions mentioned above;
therefore, it also appeared that the imported goods are liable for confiscation under Section 111(m)

of the Customs Act, 1962.

1.10 It further appeared that the importer for the acts of omission and commissions mentioned
above had rendered themselves liable for penal action under Section 112(a) and 114A of the
Customs Act, 1962.

1.11 In view of the above, vide Show Cause Notice No. 663/2023-24/COMMR/Gr.VA/CAC/
JNCH dated 16.06.2023, M/s. Best IT World India Private Limited (IEC-300055536) having
address as 87 Mistry Indl. Complex MIDC, Cross Road A, Andheri East, Mumbai, Maharashtra-
400093, was called upon to show cause to the Commissioner of Customs (NS-V), Group 5A,
Jawaharlal Nehru Custom House, Nhava Sheva (the Adjudicating Authority), as to why:
(i) Differential/short paid Duty amounting to 266,63,891/- for the subject goods imported vide
Bills of Entry as detailed in Annexure-‘A’ to the subject SCN should not be demanded
under Section 28(4) of the Custom Act, 1962.
(ii) In addition to the duty short paid, interest on delayed payment of Custom duty should not
be recovered from the importer under Section 28 AA of the Customs Act, 1962.
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SCN No. 663/2023-24/Commr/Gr.VA/CAC/JNCH dtd. 16.06.2023

(iii) The said subject goods imported vide Bills of Entry as detailed in Annexure-‘A’ to the
subject SCN having assessable value of %10,26,79,366/- should not be held liable for
confiscation under Section 111(m) of the Customs Act, 1962.

(iv) Penalty should not be imposed on them under Section 112(a) of the Customs Act, 1962 for
their acts of omission and commission, in rendering the goods liable for confiscation, as
stated above.

(v) Penalty should not be imposed under Section 114A of the Customs Act, 1962 for short levy
of duty.

2.  WRITTEN SUBMISSION OF THE NOTICEE

2.1 The Noticee did not submit any written submission in their defence during the adjudication

proceeding, inspite of the same being called vide the subject Show Cause Notice dated 16.06.2023.

2.2 Inresponse to PH intimation letter dtd. 28.04.2025, an email dtd. 13.05.2025 was received
from the Team of CA Mr. Prashant Jain, Insolvency Professional, regarding CIRP proceedings of
M/s. Best IT World (India) Pvt. Ltd. Vide above email, it was intimated that the Corporate
Insolvency Resolution Process (“CIRP”) of M/s. Best IT World (India) Private Limited
(“Corporate Debtor”) was initiated by the Hon’ble National Company Law Tribunal, Mumbai
Bench (“Hon’ble NCLT”) by its order dated 22.05.2024, in CP (IB) No. 383/MB/2022.
Subsequently, the Hon’ble NCLT, vide order dated 03.10.2024 in I.A. No. 4461/2024, appointed
Mr. Prashant Jain, Insolvency Professional (IBBI Registration No. IBBI/IPA-001/IP-P01368/
2018-2019/12131), as the Resolution Professional (RP) for the Corporate Debtor. They further
submitted that pursuant to the provisions of Section 30(4) of the Insolvency and Bankruptcy Code,
2016 (“IBC”), the Committee of Creditors (CoC) has duly approved the resolution plan of the
Corporate Debtor. In accordance with Section 31(1) of the IBC, the resolution plan has already
been filed before the Hon’ble NCLT for its approval and is currently under consideration by the
Hon’ble NCLT, Mumbai Bench. Copies of the relevant NCLT orders viz. NCLT Admission Order
dated 22.05.2024 and NCLT Order appointing RP dated 03.10.2024 were attached with the said

email for reference and record.

3. RECORD OF PERSONAL HEARINGS

3.1  There is single Noticee in the subject SCN viz. M/s. Best IT World India Private Limited.

3.2  Incompliance of provisions of Section 28(8) read with Section 122A of the Customs Act,
1962 and in terms of the principle of natural justice, the Noticee was granted opportunity of
Personal Hearing (PH) on 05.06.2024, 07.04.2025, 22.04.2025, 29.04.2025, 08.05.2025,
20.05.2025 and 27.05.2025 and PH intimation letters were issued by speedpost. However, the
Noticee did not attend any of the PH.
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4. DISCUSSION AND FINDINGS

4.1 I have carefully gone through the subject Show Cause Notice (SCN) and its enclosures,

material on record and facts of the case. Accordingly, I proceed to decide the case on merit.

42  The Chief Commissioner of Customs, Mumbai Zone-II has granted extension of time limit
to adjudicate the case up to 15.06.2025 as provided under Section 28(9) of the Customs Act, 1962,
therefore, the case has been taken up for adjudication proceedings within the time limit as per

Section 28(9) of the Customs Act, 1962.

43  Section 122A of the Customs Act, 1962, stipulates that the adjudicating authority shall give
an opportunity of being heard to a party in a proceeding, if the party so desires. The adjudicating
authority may, if sufficient cause is shown, at any stage of proceeding, grant time, from time to
time, to the parties or any of them and adjourn the hearing, provided that no such adjournment

shall be granted more than three times to a party during the proceeding.

4.4 1find that in the instant case, in compliance of provisions of Section 28(8) read with Section
122A of the Customs Act, 1962 and in terms of the principle of natural justice, multiple Personal
Hearings opportunities were granted by the Adjudicating Authority to the Noticee. It is observed
that PH letters were sent on the address given in the SCN via speedpost. However, the Noticee did
not attend any of the PH. From the aforesaid facts, it is observed that sufficient opportunities have

been given to the Noticee but they chose not to join the adjudication proceedings.

45  The Noticee did not participate in the adjudication proceedings inspite of the fact of service
of letters for personal hearings in terms of Section 153 of Customs Act, 1962. Section 153 of the

Customs Act, 1962 reads as under:

SECTION 153. Modes for service of notice, order, etc. - (1) An order, decision,
summons, notice or any other communication under this Act or the rules made thereunder

may be served in any of the following modes, namely: -

(b) by a registered post or speed post or courier with acknowledgement due, delivered
to the person for whom it is issued or to his authorised representative, if any, at his last

known place of business or residence;

Therefore, in terms of Section 153 of the Customs Act, 1962, it is observed that PH letters
were duly served to the Noticee. From the aforesaid facts, it is observed that sufficient
opportunities have been given to the Noticee but they chose not to join the adjudication

proceedings. As the matter pertains to recovery of government dues, so even in absence of the
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Noticee from adjudication proceedings, I am compelled to decide the matter in the interest of

revenue in time bound and logical manner.

4.6 In this regard, it is pertinent to refer to the case of Sumit Wool Processors Vs. CC, Nhava
Sheva [2014 (312) E.L.T. 401 (Tri. - Mumbai)] wherein Hon’ble CESTAT, Mumbai has observed
that natural justice not violated when opportunity of being heard given and notices sent to
addresses given by the Noticee. If appellants fail to avail such opportunity, mistake lies on them -

Principles of natural justice not violated.

“8.3 We do not accept the plea of Mr. Sanjay Kumar Agarwal and Mr. Parmanand Joshi
that they were not heard before passing of the impugned orders and principles of natural
justice has been violated. The records show that notices were sent to the addresses given
and sufficient opportunities were given. If they failed in not availing of the opportunity, the
mistake lies on them. When all others who were party to the notices were heard, there is
no reason why these two appellants would not have been heard by the adjudicating
authbrity. Thus, the argument taken is only an alibi to escape the consequences of law.
Accordingly, we reject the plea made by them in this regard.” 2014 (312) E.L.T. 401 (Tri.
- Mumbai)”

4.7  Having complied with the requirement of the principle of natural justice and having granted
Personal Hearings to the Noticee, I proceed to decide the matter being time bound in terms of
Section 28(9) of the Customs Act, 1962. Considering the aforesaid scenario, I take up this SCN
for discussion on the merit of the case. With regard to proceeding to decide the case following the
principle of natural justice, reliance is placed on the decision of the Hon’ble High Court of
Allahabad in the case of Modipon Ltd. vs CCE, Meerut [reported in 2002 (144) ELT 267 (AlL)]
effectively dealing with the issue of natural justice and personal hearing. The extract of the

observations of Hon’ble Court is reproduced herein below for reference:

“Natural justice - Hearing - Adjournment - Adjudication - Principle of audi alteram partem
does not make it imperative for the authorities to compel physical presence of the party for
hearing and go on adjourning proceedings so long as party does not appear before them -
What is imperative for the authorities to afford the opportunity- If the opportunity afforded
is not availed of by the party concerned, there is no violation of the principles of natural
justice. The fundamental principles of natural justice and fair play are safeguards for the
flow of justice and not the instruments for delaying the proceedings and thereby obstructing

the flow of justice.

Natural justice - Hearing - Adjudication - Requirement of natural justice complied with if
person concerned afforded an opportunity to present his case before the authority - Any
order passed after taking into consideration points raised in such application not invalid
merely on ground that no personal hearing had been afforded, all the more important in

context of taxation and revenue matters. [1996 (2) SCC 98 relied on] [para 22]”.
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4.8 Ialso find that the Corporate Insolvency Resolution Process (“CIRP”) of the Noticee, M/s.
Best IT World (India) Private Limited (Corporate Debtor) was initiated by the Hon’ble National
Company Law Tribunal, Mumbai Bench by its Order dated 22.05.2024. Subsequently, the Hon’ble
NCLT, vide Order dated 03.10.2024, appointed Mr. Prashant Jain, Insolvency Professional, as the
Resolution Professional (RP) for the Corporate Debtor.

4.9  The fact of the matter is that a Show Cause Notice No. 663/2023-24/COMMR/GR.VA/
CAC/JNCH dated 16.06.2023 was issued to the Noticee, M/s. Best IT World India Private Limited
(IEC-594060991), on the basis of the Alert Circular No. 01/2018 issued by the Audit
Commissioner of Delhi, on the issue of short levy of Customs duty by way of claiming ineligible
benefits of Customs Notification No. 57/2017-Cus. dated 30.06.2017 (as amended by Notfn. No.
22/2018-Cus. dated 02.02.18). It is alleged in the SCN that the Noticee had imported goods having
description as “Headset or earphone or headphone™ wrongly availing BCD exemption benefit
under Sr. No. 18 of the aforesaid Notification. Thus, the SCN demands duty to the tune of
266,63,891/- (Rupees Sixty Six Lakh Sixty Three Thousand Eight Hundred Ninety One Only)
invoking extended period under Section 28(4) of the Customs Act, 1962 along with interest in
terms of Section 28AA of the Customs Act, 1962 and consequential penalties. The Show Cause
Notice also proposes confiscation of imported goods having assessable value of 210,26,79,366/-
(Rupees Ten Crore Twenty Six Lakh Seventy Nine Thousand Three Hundred Sixty Six Only)
under Section 111(m) of the Customs Act, 1962.

4.10 Before taking up the instant SCN for adjudication and proceeding to frame the issues to be
decided therein, I take up the primary issue to be decided i.e. whether the Customs Department’s
claim for demand of differential duty under Section 28(4) of the Customs Act, 1962 alongwith
applicable interest as per Section 28AA of the Customs Act, 1962 and consequential redemption
fine and penalties, is eligible for the payment in view of the Corporate Insolvency Resolution
Process (CIRP) of the Noticee, M/s. Best IT World India Private Limited, initiated by Hon’ble
National Company Law Tribunal (NCLT), Mumbai Bench. i

4.11 In the instant case, as per the email dtd. 13.05.2025 received from Mr. Prashant Jain,
Resolution Professional, I find that Corporate Insolvency Resolution Process (CIRP) of M/s. Best
IT World (India) Private Limited (the Corporate Debtor) was initiated by the Hon’ble National
Company Law Tribunal, Mumbai Bench by its Order dated 22.05.2024. Subsequently, the Hon’ble
NCLT, vide Order dated 03.10.2024, appointed Mr. Prashant Jain, Insolvency Professional, as the
Resolution Professional (RP) for the Corporate Debtor. Further, pursuant to the provisions of
Section 30(4) of the Insolvency and Bankruptcy Code, 2016 (“IBC”), the Committee of Creditors
(CoC) has duly approved the Resolution Plan of the Corporate Debtor. In accordance with Section
31(1) of the IBC, the Resolution Plan has already been filed before the Hon’ble NCLT for its
approval and is currently under consideration by the Hon’ble NCLT, Mumbai Bench.

4.12 1 find that, in instant case Corporate Insolvency Resolution Process (CIRP) under

Insolvency and Bankruptcy Code, 2016 has been initiated, however, no Resolution Plan has been
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finalised. Even in the cases where Resolution Plan has been finalised and accepted by the Hon’ble

NCLT, it is provided that:

“Resolution Plan provides period of 2 years for the payment of government dues and taxes
that are crystallized within a period of 2 years from the date of approval of the Resolution
Plan by the CoC to the extent of 10% of the principal amount (excluding any interest and
penalty). The same shall be paid within a period of 90 days from the expiry of 2 years from
the date of approval of the Resolution Plan. To the extent government dues and taxes are
crystallized as of the Insolvency Commencement Date, they are paid as part of the payment

to operational creditors above.

4.13 In the instant case, I refer to the definition of the claims in terms of Section 3(6) of the
Insolvency and Bankruptcy Code, 2016 which reads “claim means a right to payment, whether
or not such right is reduced to judgment, fixed, disputed, undisputed, legal, equitable, secured,
or unsecured”. In this way, the law enshrined in Section 3(6) gives a very vide definition of a
claim. I observe that the requirement of the said definition is satisfied at the moment it is
determined that the Department had a right to payment from the Noticee. In view of the aforesaid,
I find that the definition of claim under Section 3(6) does not pre-suppose issuance of any Show
Cause Notice or deciding of Show Cause Notice by way of an Order-in-Original/Judgment. A
“claim” as per the definition under Section 3(6) remains a “claim” whether or not a right to
payment has been ‘reduced to or converted to a judgment’. Further, a “claim” as per the definition
under Section 3(6) remains a “claim” whether or not a right to payment has been ‘disputed,
undisputed, legal’. Therefore, I find that the definition of claim under Section 3(6) does not pre-
suppose to legally dispute or demand the subject differential duty dues by even issuance of any
Show Cause Notice. Therefore, I find that there cannot be any dispute about the existence of a

rightful and lawful “claim” or right to payment of differential duty amounting to Rs.66,63,891/-.

4.14 1 find that as per Section 238 of the IBC, 2016, the provisions of this Code shall have effect,
notwithstanding anything inconsistent therewith contained in any other law for the time being in
force or any instrument having effect by virtue of any such law. However, I do not find that there
is any inconsistency between the relevant provisions of the Customs Act, 1962 for issuance of a
demand/passing a judgment or Order-in-Original (O-i-O) viz-a-viz any provisions of IBC, 2016. I
find that as per the IBC, 2016 and Insolvency and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016, there should be a right to payment
or debt or claim or tax dues of the Department, which can be subjected to the above process.
Further, as per Regulation 14(2) of the above regulations, I find that issuance of a demand and
adjudication of that demand are entirely different and separate quasi-judicial proceedings than any
decision by the NCLT about the bankruptcy of a corporate person. The NCLT may award a part
or full payment of any dues of any claimant against the party. However, as per IBC, 2016, the tax
dues of the department will arise only in a situation of existence of a right to payment or claim. A
demand under Customs Acf, 1962 may be also issued when the department feels that they have a

rightful claim or a right to payment. Therefore, existence of a right to payment is necessary for
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both the quasi-judicial proceedings under the Customs Act, 1962 and IBC, 2016. Although there
is no need of formalizing a right to payment or claim in the form of a Show Cause Notice or an O-
i-O or judgment to have an actionable right to payment towards a corporate debtor in terms of
provisions of Section 3(6) of the IBC, 2016, yet neither a Show Cause Notice nor an 0-i-0 issued
under the Customs Act, 1962 replaces or affects the approval of a Corporate Insolvency Resolution
Process by the order of the NCLT. After commencement of the Insolvency Process, the effect of
the Section 238 for tax dues of the Department is that, with or without issuance of a Show Cause
Notice or an 0-i-O, in both the situations, the rights to payment or claims or the dues of the
Customs Department have to be subject to the order of the NCLT issued under Section 31 of the
IBC, 2016. Therefore, I find that there is no inconsistency between the investigative demands and
quasi-judicial process of Customs in the instant case and the Insolvency Resolution Process of the
subject Corporate Debtor under IBC, 2016. However, I find that any right to the payment of the
Department towards the Corporate Debtors has to be disposed-off in terms of the provisions of the
IBC, 2016 and not on the basis of any processes or stage of such processes related to investigations
or demands or O-i-O. I find that the Resolution Professional cannot ignore a right to payment or

rightful claim of the Department on the basis of non-issuance of SCN or O-i-O.

4.15 In view above of the above, I find that the Customs Department is eligible for demand of
differential duty under Section 28(4) of the Customs Act, 1962 alongwith applicable interest as

per Section 28AA of the Customs Act, 1962 and consequential redemption fine and penalties.

4.16 Now I proceed to frame the issues to be decided in the instant SCN before me. On a careful
perusal of the Show Cause Notice and case records, I find that following main issues are involved
in the case which are required to be decided:

(i) Whether differential / short paid duty amounting to 66,63,891/- for the subject goods
imported vide Bills of Entry as detailed in Annexure-‘A’ to the subject SCN, should be
demanded under Section 28(4) of the Custom Act, 1962.

(ii) Whether in addition to the duty short paid, interest on delayed payment of Custom Duty
should be recovered from the importer under Section 28AA of the Customs Act, 1962.

(iii) Whether the said subject goods imported vide Bills of Entry as detailed in Annexure-‘A’
to the subject SCN having assessable value of 210,26,79,366/- should be held liable for
confiscation under Section 111(m) of the Customs Act, 1962.

(iv) Whether Penalty should be imposed on M/s. Best IT World India Private Limited under
Section 112(a) of the Customs Act, 1962 for their acts of omission and commission, in
rendering the goods liable for confiscation, as stated above.

(v) Whether Penalty should be imposed under Section 114A of Customs Act, 1962 for short
levy of duty.

4.17 After having identified and framed the main issues to be decided, I now proceed to examine
each of the issues individually based on the facts and circumstances mentioned in the SCN;
provision of the Customs Act, 1962; nuances of various judicial pronouncements, as well as

documents / evidences available on record.
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4.18 Whether differential / short paid duty amounting to ¥66,63,891/- for the subject goods
imported vide Bills of Entry as detailed in Annexure-‘A’ to the subject SCN, should be
demanded under Section 28(4) of the Custom Act, 1962.

4.18.1 I note that the Noticee i.e. M/s. Best IT World India Private Limited vide the impugned
57 Bills of Entry (covered under 100 item entries as detailed in Annexure-‘A’ to the subject SCN)
filed during the period from 28.06.2018 to 09.10.2019 had imported the goods declaring the
description in the Bills of Entry as ‘HEADSET / STEREO HEADSET / HEADPHONE /
EARPHONE / STEREO EARPHONE / WIRED HEADSET” classifying the same under Customs
Tariff Item (CTI) 85183000. The details of the 44 Bills of Entry vide which the said goods were
imported are as per Annexure-A to SCN. Further, the Noticee had mentioned in the description
Model No. and Brand Name of the imported goods.

4.18.2 1 find that the Noticee had classified the impugned imported goods under Customs Tariff
Item (CTI) 85183000. Therefore, it would be worthwhile to look at the Customs Tariff Heading

8518, which covers the goods of broad description as under:

“8518 Microphones and stands therefor: Loudspeakers, whether or not

mounted in their enclosures: Headphones and earphones, whether or

not combined with a microphone, and sets consisting of a microphone

and one or more loudspeakers,; Audio-frequency electric amplifiers:
electric sound amplifier sets

...........

85183000 Headphones and earphones, whether or _not combined with a

microphone, and sets consisting of a microphone and one or more

loudspeakers

85189000 Parts”

I find that in the instant case, the SCN does not dispute the classification of the impugned
imported goods by the Noticee under CTI 85183000 as “Headphones and earphones, whether or
not combined with a micro-phone, and sets consisting of a microphone and one or more
loudspeakers”. Thus, 1 conclude that there is no dispute regarding the classification of the

impugned goods under CTI 85183000.

4.18.3 1 note that during the relevant time period the goods classified under CTI 851 83000
attracted Basic Customs Duty (BCD) @15% as per the first schedule of the Customs Tariff Act,
1975. However, vide Notification No. 22/2018-Cus. dated 02.02.2018, some entries were inserted
in Notification No. 57/2017-Cus. dtd. 30.06.2017 and consequently the goods falling under CTI
85183000 were partially exempted from duty and were liable to BCD @ 10% if the same do not
fall in the category of specifically excluded goods. Therefore, it would be worthwhile to go through-
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the relevant entry of the aforesaid Notification No. 57/2017-Cus. dtd. 30.06.2017 (as amended),

which reads as under:

S. | Chapter or Description of goods Standard | Condition
No. | Heading or Rate No.
Sub-heading
or tariff item
18. 8518 All goods other than the following parts of cellular|  10% -

mobile phones, namely .-
(i)  Microphone

(ii)  Wired Headset
(iii)  Receiver

The aforesaid Notification was further amended vide Notification No. 69/2018-Cus. dated

76.09.2018 and the same, after amendment, reads as follows:

S. Chapter or Description of goods Standard | Condition
No. | Heading or Rate No.
Sub-heading
or tariff item
18 8518 All goods other than :- 10% -

(i) Speakers, and;
(ii) the following parts of cellular mobile
phones, namely :-
(1) Microphone;
(2) Wired Headset; and
(3) Receiver

4.18.4 The aforesaid entry under SI. No. 18 in the exemption Notification No. 57/2017-Cus. dated
30.06.2017 (as amended by Notification No. 22/201 8-Cus. dated 02.02.2018) mentions and
excludes ‘Wired Headset’ falling under CTH 8518. I note that the Noticee has not submitted any
evidence to prove that the impugned goods are not wired headsets. In view of the above, I conclude

that the impugned imported goods are wired headsets.

4.18.5 I find that the instant SCN is based on the department’s stand that the benefit of
concessional rate of BCD @ 10% under Sl. No. 18 of Notification No. 57/2017-Cus dated
30.06.2017 (as amended by Notification No. 22/2018-Cus dated 02.02.2018) is not available to
the impugned imported goods declared as ‘Headset / Stereo Headset / Headphone / Earphone /
Stereo Earphone / Wired Headset’. As the impugned goods are compatible with cellular mobile
phones, therefore, these ‘wired headsets’ were construed to be parts of cellular mobile phones,
which are explicitly excluded from the purview of the goods covered under the said Sl. No. 18 of

the Notification.

4.18.6 I find that in the present case, the issue of availability / non-availability of concessional
rate of duty (BCD) under Sl. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017 (as
amended by Notification No. 22/2018-Cus dated 02.02.2018) to the impugned goods is of pivotal

importance around which the entire case revolves. Once this issue is decided, it will have a bearing
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on the other issues raised in the SCN like demand of differential duty & interest thereon,

confiscation of the imported goods and imposition of penalties on the Noticee.

4.18.7 1 find that to decide the aforesaid issue of availability / non-availability of concessional
rate of duty (BCD) under entry at S1. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017, I
have to examine and analyse the details of the impugned imported goods viz-a-viz the provisions
of said entry at SI. No. 18 of the above Notification. However, before proceeding to examine and
analyse the provisions of said entry, it is pertinent to mention that exemption notification has to be
strictly and narrowly construed. It is settled law that, in an exemption notification, there is no room
for any change in the intendment which envisages the clear meaning of the words used therein.
Therefore, the sense in which the law understands or interprets the true intention of the notification
should remain intact. In other words, the admissibility of exemption, under a notification, from
payment of duty / or availability of payment of duty at reduced rate on specified goods is governed

wholly by the language of the notification.

4.18.7.1 Tt is well established that any exemption notification has to be strictly interpreted and in
the case of doubt the benefit should go to the department. Hon’ble Apex Court in the case of
Commissioner of Customs (Import), Mumbai Vs. Dilip Kumar & Company [2018 (361) E.L.T. 577
(S.C.)] has held that exemption notification should be interpreted strictly and ambiguity in
exemption notification must be interpreted in favour of the Revenue. The relevant paras, para 41

and 52 of the said order are reproduced below:

“4].  After thoroughly examining the various precedents some of which were cited before
us and after giving our anxious consideration, we would be more than justified to conclude
and also compelled to hold that every taxing statute including, charging, computation and
exemption clause (at the threshold stage) should be interpreted strictly. F urther, in case of
ambiguity in a charging provisions, the benefit must necessarily go in favour of
subject/assessee, but the same is not true for an exemption notification wherein the benefit

of ambiguity must be strictly interpreted in favour of the Revenue/State. &

“52.  To sum up, we answer the reference holding as under -

(1) Exemption notification should be interpreted strictly; the burden of proving
applicability would be on the assessee to show that his case comes within the parameters of
the exemption clause or exemption notification.”

(2) When there is ambiguity in exemption notification which is subject to strict
interpretation, the benefit of such ambiguity cannot be claimed by the subject/assessee and

it must be interpreted in favour of the revenue.”

4.18.7.2 In the case of Saraswati Sugar Mills Vs. Commissioner of C. Ex., Delhi-IlI reported at
[2011 (270) E.L.T. 465 (S.C.)], it was held that an exemption notification has to be strictly
construed and that when the wordings of notification are clear, then the plain language of the

notification must be given effect to. Relevant portion of the judgment is extracted below:
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“7.  The Tariff Act prescribes the rate of duty for each chapter head and sub-head. The
Tariff Act has authorized the Central Govt. to modify the rates/duty by issuing notifications.
Since exemption notifications are issued under delegated legislative power, they have full
statutory force. The Notification No. 67/95-C.E, dated 16-3-1995 specifically exempts
capital goods as defined in Rule 570 of the Rules. The other condition that is envisaged in
the Notification is that the “capital goods’ should be manufactured in a factory and used
within the factory of production. If these twin conditions are satisfied, the capital goods
are exempt from payment of excise duty. A party claiming exemption has to prove that he/it
is eligible for exemption contained in the notification. An exemption notification has to
be strictly construed. The conditions for taking benefit under the notification are also to
be strictly interpreted. When the wordings of notification is clear, then the plain
language of the notification must be given effect to. By way of an interpretation or
construction, the Court cannot add or substitute any word while construing the
notification either to grant or deny exemption. T. he Courts are also not expected to stretch
the words of notification or add or subtract words in order to grant or deny the benefit
of exemption notification. In Bombay Chemicals (P) Ltd. v. CCE - (1995) Supp (2) SCC
64 = 1995 (17) E.L.T. 3 (S.C.), a three Judge Bench of this Court held that an exemption
notification should be construed strictly, but once an article is found to satisfy the test by
which it falls in the notification, then it cannot be excluded from it by construing such

notification narrowly”

4.18.7.3 1 also find that it is a settled law that a person who claims exemption or concession has
to establish that he is entitled to that exemption or concession and the exemption has to be
construed based upon the settings on which the provision has been placed in the statute and the
object and purpose to be achieved. In this regard, I place reliance on the judgement of the Hon’ble
Supreme Court in the case of CCE, New Delhi Vs Hari Chand Shri Gopal and Others [2010 (260)
ELT 3 (SC)], wherein, the issue of grant and claim of exemption has been clarified by holding as

under:

“a person who claims exemption or concession has to establish that he is entitled to that
exemption or concession. A provision providing for an exemption, concession or exception,
as the case may be, has to be construed strictly with certain exceptions depending upon
the settings on which the provision has been placed in the statute and the object and
purpose to be achieved. If exemption is available on complying with certain conditions, the
conditions have to be complied with. The mandatory requirements of those conditions must
be obeyed or fulfilled exactly, though at times, some latitude can be shown, if there is a
failure to comply with some requirements which are directory in nature, the non-compliance

of which would not affect the essence or substance of the notification granting exemption.”

4.18.7.4 Similarly, the Hon’ble Supreme Court of India in the case of M/s Novopan India Ltd Vs.
Collector of C. Ex and Customs, Hyderabad 1994 (73) E.L.T.769 (SC), has held that:
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“a person, invoking an exception or exemption provisions, to relieve him of tax liability must
establish clearly that he is covered by the said provisions and, in case of doubt or ambiguity,

the benefit of it must go to the State.”

4.18.7.5 In view of the above legal position and after having gone through the provisions of the
subject Notification No. 57/2017-Cus dated 30.06.2017 (as amended by Notification No. 22/2018-
Cus dated 02.02.2018), I find that when the words used in the exemption notification are plain and
clear in meaning and do not admit of any doubt or ambiguity, such words, represent the legislative

intent, leaving no room for any construction of the words to gather any other intention therefrom.

4.18.8 Against the above background, now I take up the issue of examining and analysing the
provisions of entry at Sl. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017 (as amended)
which provides concessional rate of duty to all goods of CTH 8518 other than the following parts

of cellular mobile phones, namely, (i) Microphone, (ii) Wired Headset, and (iii) Receiver.

4.18.9 As regards correctness of the classification of the impugned imported goods under CTH
8518, I have already held in para 4.18.2 above that in the instant case there is no dispute regarding
the classification of the impugned goods under CTI 85183000. Further, as regards the impugned
goods being ‘wired headset’ or otherwise, I have already held in para 4.18.4 above that all the

impugned imported goods are ‘wired headsets’.

4.18.10 Now the core issue that remains to be decided is whether the impugned imported goods
are ‘parts of cellular mobile phones’ or not. I note that S1. No. 18 of the subject Notification has
the description of the goods as “All goods other than the following parts of cellular mobile
phones”. From the said description, I find that the Notification entry itself clearly describes the
impugned goods viz. wired headsets, as parts of cellular mobile phones. Thus, I find that the
wordings of the Notification entry itself leaves no scope for any ambiguity. Further, the subject
headsets are compatible with cellular mobile phones. Thus, I find that there is no doubt that the
impugned imported goods are meant for use with mobile phones, therefore, the same should be

considered as part of mobile phone for the intended purpose of the said notification.

4.18.11 It is well settled that the meaning of a word is to be judged by the company it keeps.
Keeping the above principle in mind, I find that the term “parts of cellular mobile phones” used in
the said notification has to be seen in light of the fact that ‘wired headset’ is specifically mentioned
in the notification as parts of cellular mobile phones, and therefore it’s meaning has to be
understood accordingly. I, therefore, find that the wired headsets which are compatible with
smartphones, should be considered as covered under the meaning of the words “parts of cellular

mobile phones” used in the said notification.

4.18.12 1 also find that it is well understood that with the wired headsets the users find it more

comfortable to communicate thereby reducing the associated risk of any information slip due to
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lack of sound delivery. Moreover, with the headset, one can experience quality calls even in noisy
environment, talk comfortably without necessity of involvement of hands and also control the calls
distantly. In view of the above, I hold that the goods in question, are wired headset meant for the
mobile phone users as a part of cellular mobile phone and therefore, excluded from the exemption
under SI. No. 18 of Notification No. 57/2017-Cus (as amended) and are not eligible for
concessional rate of duty (BCD) @ 10% under the aforesaid Notification.

4.18.13 In terms of Section 46(4) of the Customs Act, 1962, the importer is required to make a
true and correct declaration in the Bill of Entry submitted for assessment of Customs duty.
However, in the instant case, I find that the impugned goods were cleared by the Noticee by
wilfully and deliberately claiming ineligible benefit of lower rate of BCD @ 10% as provided
under SL No. 18 of Notification No. 57/2017-Cus dated 30.06.2017.

4.18.14 1 find that in the present case, the impugned goods were found ineligible for getting benefit
of lower rate of BCD @ 10% as provided under SI. No. 18 of Notification No. 57/2017-Cus dated
30.06.2017, as the same were explicitly excluded from the purview of the said SI. No. Hence, the
same should appropriately attract higher BCD duty @ 15%. As the importer has wrongfully
assessed the impugned goods under Sl. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017
on the date of importation and there is no scope for the goods fulfilling the eligibility of the said
S1. No. of the Notification, the Noticee can only come clean of its liability by way of payment of

duty not paid/ short paid due to availment of ineligible notification benefit.

4.18.15 In view of the above, I find that the Noticee had evaded correctly payable BCD on the
subject imported goods, by intentionally claiming ineligible notification benefit at the time of filing
of the Bills of Entry. By resorting to this deliberate and wilful claim of ineligible notification
benefit, the Noticee has not paid the correctly leviable duty on the imported goods resulting in loss
to the government exchequer. Thus, I find that this wilful and deliberate act was done with the

clear intention to claim ineligible lower rate of duty.

4.18.16 Consequent upon amendment to the Section 17 of the Customs Act, 1962 vide Finance
Act, 2011, ‘Self-assessment’ has been introduced in Customs clearance. Under self-assessment,
it is the importer who has to ensure that he declares the correct classification, applicable rate
of duty, value, benefit of exemption notifications claimed, if any, in respect of the imported
goods while presenting the Bill of Entry. Thus, with the introduction of self-assessment by
amendments to Section 17, it is the added and enhanced responsibility of the importer, to declare
the correct description, value, notification, etc. and to correctly classify, determine and pay the
duty applicable in respect of the imported goods. In the instant case, as explained in paras supra,
the Noticee/importer has willfully claimed ineligible notification benefit, thereby evading payment
of applicable duty resulting in a loss of Government revenue and in turn accruing monetary benefit.
Since the Noticee/importer has willfully mis-classified and suppressed the facts with an intention
to evade applicable duty, provisions of Section 28(4) are invokable in this case and the duty, so

evaded, is recoverable under Section 28(4) of the Customs Act, 1962.
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4.18.17 1 find that in the instant case, as elaborated in the foregoing paras, the Noticee was fully
aware of the nature of the impugned goods being wired headsets for use with cellular mobile
phone. The said goods were explicitly excluded from the purview of Sl. No. 18 of the subject
Notification. Still they had wilfully claimed ineligible notification benefit on the imported goods
at the time of filing of the Bills of Entry with an intention to pay lower rate of duty. Therefore, I
find that in the instant case there is an element of ‘mens rea’ involved. The instant case is not a
simple case of bonafide wrong claim of Notification benefit. Instead, in the instant case, the
Noticee deliberately chose to claim lower rate of duty under ineligible exemption notification
benefit, being fully aware of their ineligibility to claim the said notification benefit. This wilful
and deliberate act clearly brings out their ‘mens rea’ in this case. Once the ‘mens rea’ is established

on the part of the Noticee, the extended period of limitation, automatically get attracted.

4.18.18 The scheme of RMS wherein the importers are given so many facilitations, also comes
with responsibility of onus for truthful declaration. The Tariff classification of the items, are the
first parameter that decides the rate of duty for the goods, which is the basis on which Customs
duty is payable by any importer. However, if the importer does not declare complete item
description and picks the notification benefit against the goods covered in the Bill of Entry in a
false manner, it definitely amounts to mis-leading the Customs authorities, with an intent to evade

payment of legitimate Customs duty leviable, on the said imported goods.

4.18.19 In view of the above discussions, I hold that the Noticee is not eligible for benefit of lower
rate of BCD @ 10% as provided in SI. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017
(as amended vide Notification No. 22/2018-Cus dated 02.02.2018) in respect of import of the
impugned goods. The Noticee, M/s. Best IT World India Private Limited, has paid less duty by
non-payment of applicable BCD @ 15% on the subject goods, by claiming ineligible notification
benefit which tantamount to suppression of material facts and wilful mis-statement. Thus, I hold
that differential/short paid duty amounting to Rs.66,63,891/- in respect of the impugned goods
should be demanded from M/s. Best IT World India Private Limited under Section 28(4) of the
Custom Act, 1962.

4.19 Whether in addition to the duty short paid, interest on delayed payment of Custom
Duty should be recovered from the importer under Section 28AA of the Customs Act, 1962.

4.19.1 As regards levy of interest, I find that per Section 28AA of the Customs Act, 1962, the
person, who is liable to pay duty in accordance with the provisions of Section 28, shall, in addition
to such duty, be liable to pay interest, if any, at the rate fixed under sub-section (2) of Section
28AA, whether such payment is made voluntarily or after determination of the duty under that
Section. From the above provisions, it is evident that regarding demand of interest, Section 28AA
of the Customs Act, 1962 is unambiguous and mandates that where there is a short payment of
duty, the same along with interest shall be recovered from the person who is liable to pay duty.

The interest under the Customs Act, 1962 is payable once demand of duty is upheld and such
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liability arises automatically by operation of law. In an umpteen number of judicial -
pronouncements, it has been held that payment of interest is a civil liability and interest liability is
automatically attracted under Section 28AA of the Customs Act, 1962. Interest is always accessory
to the demand of duty as held in case of Pratibha Processors Vs UOI [1996 (88) ELT 12 (SC)]. In
Directorate of Revenue Intelligence, Mumbai Vs. Valecha Engineering Limited, Hon’ble Bombay
High Court observed that, in view of Section 28AA, interest is automatically payable on failure by

the assessee to pay duty as assessed within the time as set out therein.

4.19.2 1 have already held in the foregoing paras that differential / short paid duty amounting to
Rs.66,63,891/- in respect of the impugned goods, should be demanded and recovered from the
Noticee under the provisions of Section 28(4) of the Customs Act, 1962 by invoking extended
period. Therefore, I am of the considered opinion that in terms of the provisions of Section 28AA
of the Customs Act, 1962, interest on the aforesaid amount of differential duty is also liable to be

recovered from M/s. Best IT World India Private Limited.

420 Whether the said subject goods imported vide Bills of Entry as detailed in Annexure-
‘A’ to the subject SCN having assessable value of 39,81,77,497/- should be held liable for
confiscation under Section 111(m) of the Customs Act, 1962.

4.20.1 1 note that the SCN proposes confiscation of goods under the provisions of Section 111(m)
of the Customs Act, 1962.

4.20.2 Section 111(m) of the Customs Act, 1962 states that the following goods brought from a

place outside India shall be liable to confiscation:

(m) Any goods which do not correspond in respect of value or in any other particular
with the entry made under this Act or in the case of baggage with the declaration
made under Section 77, in respect'thereof, or in the case of goods under trans-
shipment, with the declaration for trans-shipment referred to in the proviso to sub-

section (1) of Section 54,

4.20.3 I find that Section 111(m) deals with any and all types of mis-declaration regarding any
particular of Bill of Entry. Therefore, the claim of ineligible notification benefit amounts to mis-

declaration and shall make the said goods liable to confiscation.

4.20.4 1 have already held in foregoing paras that the impugned goods, are wired headset meant
for mobile phone users as a part of cellular mobile phone and are therefore, excluded from the
exemption under S1. No. 18 of Notification No. 57/2017-Cus (as amended). The Noticee was very
well aware of the actual nature of the imported goods and their ineligibility to exemption
notification benefit. However, they deliberately suppressed this correct nature of the imported
goods, and claimed lower rate of BCD @ 10% as provided under Sl. No. 18 of Notification No.
57/2017-Cus dated 30.06.2017 (as amended vide Notification No. 22/2018-Cus dated 02.02.2018)
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in respect of import of the impugned goods. As discussed in the foregoing paras, it is evident that
the Noticee deliberately suppressed the correct nature of the goods and willfully mis-classified the
imported goods, resulting in short levy of duty. This deliberate suppression of facts and willful
mis-classification resorted by the Noticee, therefore, renders the impugned goods liable for
confiscation under Section 111(m) of the Customs Act, 1962. Accordingly, I find that acts of
omission and commission on part of the Noticee has rendered the goods liable for confiscation

under Section 111(m) of the Customs Act, 1962.

4.20.5 I find that Section 111(m) provides for confiscation even in cases where goods do not
correspond in respect of any other particulars in respect of which the entry is made under the
Customs Act, 1962. I have to restrict myself only to examine the words "in respect of any other
particular with the entry made under this act” would also cover case of suppression of facts. In
the instant case, the Noticee suppressed the fact of their ineligibility to the claimed notification
benefit. As this act of the Noticee has resulted in short levy and short payment of duty, I find that

the confiscation of the imported goods invoking Section 111(m) is justified and sustainable.

4.20.6 As per Section 46 of the Customs Act, 1962, the importer of any goods, while making entry
on the Customs automated system to the Proper Officer, shall make and subscribe to a declaration
as to the truth of the contents of such Bill of Entry and shall, in support of such declaration, produce
to the proper officer the invoice, if any, and such other documents relating to the imported goods
as may be prescribed. He shall ensure the accuracy and completeness of the information given

therein and the authenticity and validity of any document supporting it.

4.20.7 1 find that the importer while filing the Bill of Entry for the clearance of the subject goods had
subscribed to a declaration as to the truthfulness of the contents of the Bill of Entry in terms of Section
46(4) of the Customs Act, 1962 and Bill of Entry (Electronic Integrated Declaration and Paperless
Processing) Regulations, 2011 in all their import declarations. Section 17 of the Act, w.e.f.
08.04.2011, provides for self-assessment of duty on imported goods by the importer themselves by
filing a Bill of Entry, in the electronic form. Section 46 of the Act makes it mandatory for the importer
to make an entry for the imported goods by presenting a Bill of Entry electronically to the proper
officer. As per Regulation 4 of the Bill of Entry (Electronic Integrated Declaration and Paperless
Processing) Regulation, 2011 (issued under Section 157 read with Section 46 of the Act), the Bill of
Entry shall be deemed to have been filed and self-assessment of duty completed when, after entry of
the electronic integrafed declaration (which is defined as particulars relating to the imported goods
that are entered in the Indian Customs Electronic Data Interchange System) in the Indian Customs
Electronic Data Interchange System either through ICEGATE or by way of data entry through the
Service Centre, a Bill of Entry number is generated by the Indian Customs Electronic Data
Interchange System for the said declaration. Thus, under the scheme of self-assessment, it is the
importer who has to diligently ensure that he declares all the particulars of the imported goods
correctly e.g., the correct description of the imported goods, its correct classification, the applicable
rate of duty, value, benefit of exemption notification claimed, if any, in respect of the imported goods

when presenting the Bill of Entry. Thus, with the introduction of self-assessment by amendment to
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Section 17, w.e.f. 8™ April, 2011, the complete onus and responsibility is on the importer to declare

the correct description, value, notification, etc. and to correctly classify, determine and claim correct

exemption notification and pay the applicable duty in respect of the imported goods.

4.20.8 Prior to 08.04.2011, sub-section (2) of Section 2 of the Customs Act, 1962 read as under:

(2) "assessment" includes provisional assessment, reassessment and any order of

assessment in which the duty assessed is nil;

Finance Act, 2011 introduced provision for self-assessment by the importer. Subsequent to

substitution by the Finance Act, 2011 (Act 8 0f2011), (w.e.f. 08.04.2011) sub-section (2) of Section

2 ibid read as under:

Section 2 - Definitions, Sub-section (2) — assessment:

(2) "assessment" includes provisional assessment, self-assessment, re-assessment and any

assessment in which the duty assessed is nil;

With effect from 29.03.2018, the term ‘assessment’ in sub-section (2) of Section 2 ibid

means as follows:

(2) "assessment" means determination of the dutiability of any goods and the amount

of duty, tax, cess or any other sum so payable, if any, under this Act or under the
Customs Tariff Act, 1975 (51 of 1975) (hereinafter referred to as the Customs Tariff

Act) or under any other law for the time being in force, with reference to-

a)

b)

¢)

d)

W)

the tariff classification of such goods as determined in accordance with the provisions
of the Customs Tariff Act;

the value of such goods as determined in accordance with the provisions of this Act
and the Customs Tariff Act;

exemption or concession of duty, tax, cess or any other sum, consequent upon any
notification issued therefor under this Act or under the Customs Tariff Act or under
any other law for the time being in force,

the quantity, weight, volume, measurement or other specifics where such duty, tax, cess
or any other sum is leviable on the basis of the quantity, weight, volume, measurement
or other specifics of such goods;

the origin of such goods determined in accordance with the provisions of the Customs
Tariff Act or the rules made thereunder, if the amount of duty, tax, cess or any other
sum is affected by the origin of such goods,

any other specific factor which affects the duty, tax, cess or any other sum payable on

such goods,

and includes provisional assessment self-assessment, re-assessment and any assessment in

which the duty assessed is nil;

4.20.9 From a plain reading of the above provisions related to assessment, it is very clear that w.e.f.

08.04.2011, the importer must self-assess the duty under Section 17 read with Section 2(2) of the
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Customs Act, and since 2018 the scope of assessment was widened. Under the self-assessment
regime, it was statutorily incumbent upon the importer to correctly self-assess the goods in respect of
classification, valuation, claimed exemption notification and other particulars. With effect from
29.03.2018, the term ‘assessment’, which includes provisional assessment also, the importer is
obligated to not only establish the correct classification but also to ascertain the eligibility of the
imported goods for any duty exemptions. From the facts of the case as detailed above, it is evident
that M/s. Best IT World India Private Limited has deliberately failed to discharge this statutory

responsibility cast upon them.

4.20.10 From the discussion above, I find that the importer had in a planned manner suppressed
the relevant facts and intentionally evaded Customs duty by wrongfully claiming the benefit of SI.
No. 18 of Notification No. 57/2017-Cus dated 30.06.2017 on the impugned goods and hence,

contravened the provisions of Section 46 of the Customs Act, 1962.

4.20.11 Besides, as indicated above, in terms of the provisions of Section 46(4) of the Customs Act,
1962 and Bill of Entry (Electronic Integrated Declaration and Paperless Processing) Regulations,
2018, the importer while presenting a Bill of Entry shall at the foot thereof make and subscribe to a
declaration as to the truth of the contents of such Bill of Entry. In terms of the provisions of Section
47 of the Customs Act, 1962, the importer shall pay the éppropriate duty payable on imported goods
and then clear the same for home consumption. However, in the subject case, the importer/Noticee
while filing the Bill of Entry has resorted to deliberate suppression of facts to evade payment of
applicable duty. Thus, the Noticee has failed to correctly assess and pay the appropriate duty payable
on the imported goods before clearing the same for home consumption. Therefore, I find that by not
self-assessing the true and correct rate of BCD applicable on the subject goods, the Noticee

willfully did not pay the applicable duty on the impugned goods.

4.20.12 Therefore, I find that by not self-assessing the true and correct rate of Customs duty
applicable on the subject goods, the importer willfully did not pay the applicable duty on the
impugned goods. They suppressed and mis-declared certain facts in a planned manner at the time
of clearance of the said goods so as to wrongly avail the exemption from duty on the impugned
goods under Sl. No. 18 of Notification No. 57/2017-Cus dated 30.06.2017, by violating its
conditions and thereby evaded applicable duty.

4.20.13 In view of the foregoing discussion, I hold that the impugned goods covered under the
respective Bills of Entry filed by M/s. Best IT World India Private Limited having total assessable
value of %10,26,79,366/- should be held liable for confiscation under Section 111(m) of the

Customs Act, 1962, on the grounds of willful mis-declaration and suppression of facts.

4.20.14 As the importer, through wilful suppression of facts, had evaded the applicable Customs
duty, resulting in short levy and short payment of duty, I find that the confiscation of the imported
goods under Section 111(m) is justified & sustainable in law. However, I find that the goods

imported are not available for confiscation. But I rely upon the order of Hon’ble Madras High
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Court in case of M/s Visteon Automotive Systems India Limited [reported in 2018 (9) G.S.T.L.
142 (Mad.)] wherein the Hon’ble Madras High Court held in para 23 of the judgment as below:

“23.  The penalty directed against the importer under Section 112 and the fine payable
under Section 125 operate in two different fields. The fine under Section 125 is in lieu of
confiscation of the goods. The payment of fine followed up by payment of duty and other
charges leviable, as per sub-section (2) of Section 125, fetches relief for the goods from
getting confiscated. By subjecting the goods to payment of duty and other charges, the
improper and irregular importation is sought to be regularised, whereas, by subjecting the
goods to payment of fine under sub-section (1) of Section 125, the goods are saved from
getting confiscated. Hence, the availability of the goods is not necessary for imposing the
redemption fine. The opening words of Section 125, “Whenever confiscation of any goods
is authorised by this Act ....”, brings out the point clearly. The power to impose redemption
fine springs from the authorisation of confiscation of goods provided for under Section 111
of the Act. When once power of authorisation for confiscation of goods gets traced to the
said Section 111 of the Act, we are of the opinion that the physical availability of goods is
not so much relevant. The redemption fine is in fact to avoid such consequences flowing
from Section 111 only. Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their physical availability does not have any significance for
imposition of redemption fine under Section 125 of the Act. We accordingly answer

question No. (iii).”

4.20.14.1 I further find that the above view of Hon’ble Madras High Court in case of M/s Visteon
Automotive Systems India Limited reported in 2018 (9) G.S.T.L. 142 (Mad.), has been cited by
Hon’ble Gujarat High Court in case of M/s Synergy Fertichem Pvt. Ltd. reported in 2020 (33)
G SI.L. 513 (Guy. ).

4.20.14.2 T also find that the decision of Hon’ble Madras High Court in case of M/s Visteon
Automotive Systems India Limited reported in 2018 (9) G.S.T.L. 142 (Mad.) and the decision of
Hon’ble Gujarat High Court in case of M/s Synergy Fertichem Pvt. Ltd. reported in 2020 (33)
G.S.T.L. 513 (Guj.) have not been challenged by any of the parties and are in operation.

4.20.14.3 I find that the declaration under Section 46(4) of the Customs Act, 1962 made by the
importer at the time of filing Bill of Entry is to be considered as an undertaking which appears as
good as conditional release. I further find that there are various orders passed by the Hon'dble
CESTAT, High Court and Supreme Court, wherein it is held that the goods cleared on execution
of Undertaking/ Bond are liable for confiscation under Section 111 of the Customs Act, 1962 and

Redemption Fine is imposable on them under provisions of Section 125 of the Customs Act, 1962.

4.20.14.4 In view of above, I find that any goods improperly imported as provided in any sub-
section of the Section 111 of the Customs Act, 1962, the impugned goods become liable for
confiscation. Hon’ble Bombay High Court in case of M/s Unimark reported in 2017(335) ELT
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(193) (Bom) held Redemption Fine (RF) imposable in case of liability of confiscation of goods
under provisions of Section 111(0). Thus, I also find that the goods are liable for confiscation
under other sub-sections of Section 111 too, as the goods committing equal offense are to be treated
equally. I opine that merely because the importer was not caught at the time of clearance of the

imported goods, can’t be given different treatment.

4.20.14.5 In view of the above, I find that the decision of Hon’ble Madras High Court in case of
M/s Visteon Automotive Systems_ India Limited reported in 2018 (9) G.S.T.L. 142 (Mad.), which
has been passed after observing decision of Hon’ble Bombay High Court in case of M/s Finesse
Creations Inc. reported vide 2009 (248) ELT 122 (Bom)- upheld by Hon'ble Supreme Court in
2010(255) ELT A. 120 (SC), is squarely applicable in the present case. I observe that the present
case also merits imposition of Redemption Fine having held that the impugned goods are liable
for confiscation under Section 11 1(m) of the Customs Act, 1962. Accordlngly, since the impugned
goods are not prohibited goods, the said goods are required to be allowed for redemption by the

owner on payment of fine in lieu of confiscation under Section 125(1) of the Customs Act, 1962.

421 Whether Penalty should be imposed on M/s. Best IT World India Private Limited
under Section 112(a) of the Customs Act, 1962 for their acts of omission and commission, in

rendering the goods liable for confiscation, as stated above.

4.21.1 Ifind that in the era of self-assessment, the Noticee had self-assessed the Bills of Entry and
wrongly claimed the ineligible duty benefit under S1. No. 18 of Notification No. 57/2017-Cus
dated 30.06.2017 in respect of the impugned imported goods. As the Noticee got monetary benefit
due to their wilful mis-declaration and evasion of applicable BCD on the aforesaid goods, I find

that duty was correctly demanded under Section 28(4) of the Act by invoking extended period.

4.21.2 As discussed above, I find that the subject Bills of Entry covering the impugned goods,
were self-assessed by the Noticee, M/s. Best IT World India Private Limited. They were aware of
the true nature and characteristics of the imported goods and accordingly, were knowing about the
applicability of correct BCD thereon. However, still they willfully suppressed this fact and claimed
lower rate of duty under ineligible SI. No. of exemption notification in the Bills of Entry filed
before the Customs authorities. By resorting to the aforesaid suppression and mis-declaration, they
paid lower rate of duty and thereby evaded legitimately payable duty. Under the self-assessment
scheme, it is obligatory on the part of importer to declare truthfully all the particulars relevant to
the assessment of the goods, ensuring their accuracy and authenticity, which the importer clearly
failed to do with malafide intention. They suppressed the fact before the Customs Department
regarding correctly leviable BCD, to claim the undue duty benefit at the time of clearance of the
said imported goods. This willful and deliberate suppression of facts amply points towards the
“mens rea” of the Noticee to evade the payment of legitimate duty. The willful and deliberate acts
of the Noticee to evade payment of legitimate duty, clearly brings out their ‘mens rea’ in this case.
Also, the Noticee neither submitted any reply to the SCN nor joined the adjudication proceedings

despite multiple Personal Hearing opportunities given to them. This prove that they have nothing
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to submit in their defence. Their deliberate evasion from joining the adjudication proceedings point
towards their complicity in the said offence and their ‘mens rea’. Once the ‘mens rea’ is
established, the extended period of limitation, as well as confiscation and penal provision will
automatically get attracted. Thus, the Noticee, by their various acts of omission and commission
discussed above, have rendered the impugned goods liable for confiscation under Section 111(m)
of the Customs Act, 1962 and thereby making themselves liable for penalty under Section 112(a)
ibid.

4.21.3 Accordingly, I agree with the proposal made in the subject SCN and hold that penalty
should be imposed on the Noticee, M/s. Best IT World India Private Limited under Section 112(a)
of the Customs Act, 1962.

4.22 Whether Penalty should be imposed under Section 114A of Customs Act, 1962 for
short levy of duty.

4.22.1 I find that as per Section 114A, imposition of penalty is mandatory once the elements for
invocation of extended period is established. Hon’ble Supreme Court in Grasim Industries Ltd. V.
Collector of Customs, Bombay [(2002) 4 SCC 297=2002 (141) E.L.T.593 (S.C.)] has followed the
same principle and observed:
“Where the words are clear and there is no obscurity, and there is no ambiguity and the
intention of the legislature is clearly conveyed, there is no scope for Court to take upon

itself the task of amending or altering the statutory provisions.” (para 10).

Hon’ble Supreme Court has again in Union of India Vs. Ind-Swift Laboratories has held:
“A taxing statute must be interpreted in the light of what is clearly expressed. It is not permissible

to import provisions in a taxing statute so as to supply any assumed deficiency....” [2011 (265)
ELT 3 (SC)].

Thus, in view of the mandatory nature of penalty under Section 114A no other conclusion
can be drawn in this regard. I also rely upon case reported in 2015 (328) E.L.T. 238 (Tri. - Mumbai)
in the case of SAMAY ELECTRONICS (P) LTD. Versus C.C. (IMPORT) (GENERAL), Mumbai, in
which it has been held:

Penalty - Imposition of - Once demand confirmed under Section 28 of Customs Act, 1 962

read with Section 94 of Customs Tariff Act, 1975 on account of fraud, penalty under

Section 1144 ibid mandatory and cannot be waived - Therefore imposition of penalty

cannot be faulted - Section 1144 ibid.

4.22.2 AsI have held above, the extended period of limitation under Section 28(4) of the Customs
Act, 1962 for the demand of duty is rightly invoked in the present case. Therefore, penalty under
Section 114A is rightfy proposed on the Noticee, M/s. Best IT World India Private Limited in the
impugned SCN. Accordingly, the Noticee is liable for a penalty under Section 114A of the
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Customs Act, 1962 for wilful mis-declaration and suppression of facts, with an intent to evade

duty.

4.22.3 Further, I have already held above that by their acts of omission and commission, the
importer has rendered the goods liable for confiscation under Section 111(m) of the Customs Act,
1962, making them liable for a penalty under Section 112(a) ibid. However, I find that the penalty
under Section 114A and Section 112 of the Customs Act, 1962 are mutually exclusive and both
cannot be imposed simultaneously. Therefore, in view of fifth proviso to Section 114A, no penalty

is imposed on the Noticee under Section 112(a) ibid.

. In view of the facts of the case, the documentary evidences on record and findings as

detailed above, I pass the following order:

ORDER

a) I order that the differential/short paid duty amounting to 366,63,891/- (Rupees Sixty Six
Lakh Sixty Three Thousand Eight Hundred Ninety One Only) for the subject goods
imported vide Bills of Entry as detailed in Annexure-‘A’ to the subject SCN should be
demanded from M/s. Best IT World India Private Limited under Section 28(4) of the
Custom Act, 1962.

b) I order that in addition to the duty short paid, interest on delayed payment of Custom duty
should be recovered from M/s. Best IT World India Private Limited under Section 28AA
of the Customs Act, 1962.

c) Iorder that the said subject goods imported vide Bills of Entry as detailed in Annexure-‘A’
to the subject SCN having assessable value of ¥10,26,79,366/- (Rupees Ten Crore Twenty
Six Lakh Seventy Nine Thousand Three Hundred Sixty Six Only) should be held liable for

confiscation under Section 111(m) of the Custom Act, 1962.

However, since the goods are not available, I impose a redemption fine of ¥1,00,00,000/-
(Rupees One Crore Only) on M/s. Best IT World India Private Limited in lieu of
confiscation under Section 125(1) of the Customs Act, 1962.

d) Iimpose a penalty equivalent to differential duty of ¥66,63,891/- (Rupees Sixty Six Lakh
Sixty Three Thousand Eight Hundred Ninety One Only) along with applicable
interest under Section 28AA of the Customs Act, 1962, on M/s. Best IT World India
Private Limited under Section 114A of the Customs Act, 1962 for short levy of duty.

In terms of the first and second proviso to Section 114A ibid, if duty and interest is paid

within thirty days from the date of the communication of this order, the amount of penalty
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liable to be paid shall be twenty-five per cent of the duty and interest, subject to the
condition that the amount of penalty is also paid within the period of thirty days of

communication of this order.

As penalty is imposed under Section 114A of the Customs Act, 1962, no penalty is imposed
under Section 112 in terms of the fifth proviso to Section 114A ibid.

6. This order is issued without prejudice to any other action that may be taken in respect of
the goods in question and/or the persons/firms concerned, covered or not covered by this show
cause notice, under the provisions of Customs Act, 1962, and/or any other law for the time being

in force in the Republic of India.

B,

(arfrer e / ANIL RAMTEKE)
smgw/Commissioner of Customs
-V, SeEeE/NS-V, INCH

To,

1. M/s. Best IT World India Private Limited,
87 Mistry Indl. Complex MIDC,
Cross Road A, Andheri East,
Mumbai, Maharashtra-400093

Copy to:

The Addl. Commissioner of Customs, Group VA, INCH

AC/DC, Chief Commissioner’s Office, INCH

AC/DC, Centralized Revenue Recovery Cell, JNCH

AC/DC, Circle-D1, Audit Commissionerate, JN CH

Superintendent (P), CHS Section, JINCH — For display on JNCH Notice Board.
EDI Section.

Sy N N W9 A

Office copy.
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